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MEMORANDUM
TO: Designated Agency Ethics Officials
FROM: Robert I. Cusick

Director

SUBJECT:  Ethics Pledge: Revolving Door Ban--All Appointees Entering Government

Executive Order 13490 requires any covered “appointee” to sign an Ethics Pledge that
includes several commitments. 74 Fed. Reg. 4673 (January 26, 2009). OGE Memorandum
DO0-09-003 explains the definition of appointee, describes the commitments included in the
Pledge, and provides a Pledge Form to be used for appointees." The purpose of the present
memorandum is to advise ethics officials on how to implement paragraph 2 of the Pledge,
“Revolving Door Ban--All Appointees Entering Government.”

Paragraph 2 of the Pledge requires an appointee to commit that he or she will not, for a
period of two years following appointment, participate in any particular matter involving specific
parties that is directly and substantially related to his or her former employer or former clients,
including regulations and contracts. Exec. Order No. 13490 sec. 1(2). To help agencies
implement this requirement, OGE is providing the following explanation of the phrases that
comprise paragraph 2 of the Pledge and of how paragraph 2 interacts with existing impartiality
regulations.

Understanding the Meaning of the Terms that Comprise Paragraph 2 of the Pledge
“Particular matter involving specific parties”

In order to determine whether an appointee’s activities concern any particular matters
involving specific parties, ethics officials must follow the definition of that phrase found in
section 2(h) of the Executive Order. That definition incorporates the longstanding interpretation
of particular matter involving specific parties reflected in 5 C.F.R. § 2641.201(h). However, it
also expands the scope of the term to include any meeting or other communication with a former
employer or former client relating to the performance of the appointee’s official duties, unless

1 https://www.oge.gov/Web/oge.nsf/Resources/DO-09-003:+Executive+Order+13490.+Ethics+Pledge.
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the communication applies to a particular matter of general applicability and participation in the
meeting or other event is open to all interested parties. The purpose of this expansion of the
traditional definition is to address concerns that former employers and clients may appear to have
privileged access, which they may exploit to influence an appointee out of the public view.?

The expanded party matter definition has a two-part exception for communications with
an appointee’s former employer or client, if the communication is: (1) about a particular matter
of general applicability and (2) is made at a meeting or other event at which participation is open
to all interested parties. Although the exception refers to particular matters of general
applicability, it also is intended to cover communications and meetings regarding policies that do
not constitute particular matters. An appointee may participate in communications and meetings
with a former employer or client about these particular or non-particular matters if the meeting or
event is “open to all interested parties.” Exec. Order No. 13490 sec. 2(h). Because meeting
spaces are typically limited, and time and other practical considerations also may constrain the
size of meetings, common sense demands that reasonable limits be placed on what it means to be
“open to all interested parties.” Such meetings do not have to be open to every comer, but
should include a multiplicity of parties. For example, if an agency is holding a meeting with five
or more stakeholders regarding a given policy or piece of legislation, an appointee could attend
such a meeting even if one of the stakeholders is a former employer or former client; such
circumstances do not raise the concerns about special access at which the Executive Order is
directed. Additionally, the Pledge is not intended to preclude an appointee from participating in
rulemaking under section 553 of the Administrative Procedure Act simply because a former
employer or client may have submitted written comments in response to a public notice of
proposed rulemaking.® In any event, agency ethics officials will have to exercise judgment in
determining whether a specific forum qualifies as a meeting or other event that is “open to all
interested parties,” and OGE is prepared to assist with this analysis.

“Particular matter involving specific parties...including regulations”

Because regulations often are cited as examples of particular matters that do not involve
specific parties, OGE wants to emphasize that the phrase is not intended to suggest that all
rulemakings are covered. Rather, the phrase is intended to serve as a reminder that regulations
sometimes may be particular matters involving specific parties, although in rare circumstances.
As OGE has observed in connection with 18 U.S.C. § 207, certain rulemakings may be so
focused on the rights of specifically identified parties as to be considered a particular matter

2 Note, however, that the expanded definition of party matter is not intended to interfere with the ability of
appointees to consult with experts at educational institutions and "think tanks" on general policy matters, at least
where those entities do not have a financial interest, as opposed to an academic or ideological interest. See Office of
Legal Counsel Memorandum, "Financial Interests of Nonprofit Organizations," January 11, 2006 (distinguishing
between financial interests and advocacy interests of nonprofits), http://www.justice.gov/sites/default/files/olc/
opinions/attachments/2015/05/29/op-0lc-v030-p0064.pdf; cf. 5 C.F.R. § 2635.502(b)(1)(v)(Note)(OGE impartiality
rule does not require recusal because of employee's political, religious or moral views).
3 For other reasons discussed below, however, rulemaking sometimes may constitute a particular matter involving
specific parties, albeit rarely
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involving specific parties.* Such rulemakings likewise are covered by paragraph 2.
“Directly and substantially related to™

The phrase “directly and substantially related to,” as defined in section 2(k) of the
Executive Order, means only that the former employer or client is a party or represents a party to
the matter. Ethics officials should be familiar with this concept from 5 C.F.R. § 2635.502(a).

“Former employer or former client”

In order to determine who qualifies as an appointee’s former employer or former client,
ethics officials must follow the definitions of each phrase found in section 2(i) and 2(j),
respectively, of the Executive Order. In effect, the Executive Order splits the treatment of
former employer found in the impartiality regulations into two discrete categories, “former
employer” and “former client,” and removes contractor from the definition of either term. See
5 C.F.R. 88 2635.502(b)(1)(iv), 2635.503(b)(2).

Former Employer

For purposes of the Pledge, a former employer is any person for whom the appointee has,
within the two years prior to the date of his or her appointment, served as an employee, officer,
director, trustee, or general partner, unless that person is an agency or entity of the Federal
Government, a state or local government, the District of Columbia, a Native American tribe, or
any United States territory or possession. Exec. Order No. 13490, sec. 2(i). While the terms
employee, officer, director, trustee, or general partner generally follow existing ethics laws and
guidance, OGE has received questions about the scope of the exclusion for government entities
from the definition of former employer, specifically with regard to public colleges and
universities. The exclusion for state or local government entities does extend to a state or local
college or university.”

OGE also has received several questions about whether the definition of former employer
includes nonprofit organizations. Consistent with the interpretation of similar terms in other
ethics rules and statutes, the definition of former employer in the Executive Order covers

*  See, e.g,. 73 Fed. Reg. 36168, 36176 (June 25, 2008); see also OGE Informal Advisory Letter 96 x 7, n.1.

> See OGE Informal Advisory Opinion 93 x 29 n.1 where OGE held that for purposes of applying the
supplementation of salary restrictions in 18 U.S.C. § 209, the exception for payments from the treasury of any state,
county, or municipality included a state university. OGE cautions, however, that the exclusion for state and local
entities may not extend to all entities affiliated with a state or local college or university. OGE notes that some
colleges and universities may create mixed public/private entities in partnership with commercial enterprises. Such
entities should not automatically be considered as falling within the exclusion, but rather should be examined on a
case-by-case basis to determine whether they should be viewed as instrumentalities of state or local government for
the purposes of the Executive Order.
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nonprofit organizations. Moreover, it includes nonprofit organizations in which an appointee
served without compensation, provided of course that the appointee actually served as an
employee, officer, director, trustee, or general partner of the organization. Thus, for example,
the recusal obligations of Pledge paragraph 2 would apply to an appointee who had served
without pay on the board of directors or trustees of a charity, provided that the position involved
the fiduciary duties normally associated with directors and trustees under state nonprofit
organization law. This does not include, however, purely honorific positions, such as "honorary
trustee™ of a nonprofit organization. It also does not include unpaid positions as a member of an
advisory board or committee of a nonprofit organization, unless the position involved fiduciary
duties of the kind exercised by officers, directors or trustees, or involved sufficient supervision
by the organization to create a common law employee-employer relationship (which is not
typical, in OGE's experience).

Former Client

For purposes of the Pledge, a former client means any person for whom the appointee
served personally as an agent, attorney, or consultant within two years prior to date of
appointment. Exec. Order No. 13490 sec. 2(j). A former client does not include a client of the
appointee’s former employer to whom the appointee did not personally provide services.
Therefore, although an appointee’s former law firm provided legal services to a corporation, the
corporation is not a former client of the appointee for purposes of the Pledge if the appointee did
not personally render legal services to the corporation. Moreover, based on discussions with the
White House Counsel’s office, OGE has determined that the definition of former client is
intended to exclude the same governmental entities as those excluded from the definition of
former employer. Thus, for example, an appointee who had provided legal services to the
Department of Energy would not be prohibited from participating personally in particular matters
in which the Department is a party.

In addition, the term former client includes nonprofit organizations. However, a former
client relationship is not created by service to a nonprofit organization in which an appointee
participated solely as an unpaid advisory committee or advisory board member with no fiduciary
duties. Although a former client includes any person whom the appointee served as a
"consultant,” OGE has not construed the term consultant, as used in analogous provisions of the
Ethics in Government Act and the Standards of Ethical Conduct, to include unpaid,
non-fiduciary advisory committee members of a nonprofit organization. See
5 U.S.C. app. § 102(a)(6)(A)(disclosure of consultant positions); 5C.F.R.
8§ 2635.502(b)(1)(iv)(covered relationship as former consultant). Likewise, former client does
not include a nonprofit organization in which an appointee served solely in an honorific capacity.

® For similar reasons, Federally-funded research and development centers (FFRDCs), whether nonprofit or for
profit, are intended to be included in the definitions of former employer and former client for purposes of
paragraph 2 of the Pledge.
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The definition of former client specifically excludes “instances where the service
provided was limited to a speech or similar appearance.” Exec. Order No. 13490, sec. 2(j). In
addition to excluding all activities that consist merely of speaking engagements, this provision is
intended to exclude other kinds of discrete, short-term engagements, including certain
de minimis consulting activities. Essentially, the Pledge is not intended to require a two-year
recusal based on activities so insubstantial that they are not likely to engender the kind of
lingering affinity and mixed loyalties at which the Executive Order is directed. The exclusion
for speaking and similar engagements was added to emphasize that the provision focuses on
services that involved a significant working relationship with a former client. Therefore, the
exclusion is not limited to speeches and speech-like activities (such as serving on a seminar
panel or discussion forum), but includes other activities that similarly involve a brief, one-time
service with little or no ongoing attachment or obligation. In order to determine whether any
services were de minimis, ethics officials will need to consider the totality of the circumstances,
including the following factors:

e the amount of time devoted,;

e the presence or absence of an ongoing contractual relationship or agreement;

e the nature of the services (e.g., whether they involved any representational services
or other fiduciary duties); and

e the nature of compensation (e.g., one-time fee versus a retainer fee).

For example, the recusal obligation of Pledge paragraph 2 would not apply to an appointee who
had provided consulting services on a technical or scientific issue, for three hours on a single
day, pursuant to an informal oral agreement, with no representational or fiduciary relationship.’
On the other hand, an appointee who had an ongoing contractual relationship to provide similar
services as needed over the course of several months would be covered. In closer cases, OGE
believes ethics officials should err on the side of coverage, with the understanding that waivers,
under section 3 of the Order, remain an option in appropriate cases.

The Relationship of Paragraph 2 of the Pledge to the Existing Impartiality Regulations

Paragraph 2 of the Pledge is not merely an extension of the existing impartiality
requirements of subpart E of the Standards of Ethical Conduct, although in some circumstances
the restrictions of the Pledge and the existing impartiality restrictions could align. The effect of
any overlap is that all of the relevant restrictions apply to the appointee and should be
acknowledged in the appointee’s ethics agreement and considered when granting a waiver or
authorization under either set of restrictions.

" Note that appointees still will have a covered relationship for one year after they provided any consulting

services, under the OGE impartiality rule, 5 C.F.R. § 2635.502(b)(1)(iv). Therefore, the OGE rule may require an
appointee to recuse from certain matters (or obtain an authorization, as appropriate), even if the Pledge does not
extend the recusal for an additional year. Indeed, the presence of the OGE rule as a "fall-back™ was a factor in the
decision to exclude certain de minimis consulting services from the Pledge in the first place.
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Paragraph 2 of the Pledge and Impartiality Regulations Differ and Overlap

An appointee’s commitments under paragraph 2 of the Pledge both overlap and diverge
from the existing impartiality regulations in important ways depending upon the facts of each
appointee’s circumstances. The following highlights some of the key areas in which paragraph 2
of the Pledge and the existing impartiality restrictions differ. In addition, OGE has developed a
chart as a quick reference tool to identify the key differences among the existing impartiality
regulations and paragraph 2 of the Pledge. See Attachment 1.

Paragraph 2 of the Pledge is at once more expansive and more limited than the existing
impartiality restrictions found at 5 C.F.R. 88 2635.502, 2635.503. For example, an appointee is
subject to impartiality restrictions based on his covered relationships with a much broader array
of persons® than to the restrictions of paragraph 2, which are limited to the appointee’s former
employer and former clients. Thus, for instance, if the appointee has served as a contractor, but
not in any of the roles described in the definitions of former employer or former client in the
Executive Order, then the appointee may have recusal obligations under 5 C.F.R. 8§ 2635.502
and 2635.503, but not under Pledge paragraph 2. Conversely, Pledge paragraph 2 is more
expansive than the definition of covered relationship in section 2635.502 because the Pledge
provision looks back two years to define a former employer or former client and it imposes a
two-year recusal obligation after appointment, both of which are considerably broader than the
one-year focus of section 2635.502(b)(1)(iv). Pledge paragraph 2 also is more expansive in that
the recusal obligation may apply to certain communications and meetings that do not constitute
particular matters involving specific parties as that phrase is used in sections 2635.502 and
2635.503.°

On the subject of recusal periods alone, ethics officials will need to be especially
attentive to the possible variations, as it may be possible for as many as three periods to overlap.
For example, an appointee could have: a one-year recusal, under 5 C.F.R. § 2635.502, from the
date she last served a former employer; a two-year recusal, under section 2635.503, from the date
she received an extraordinary payment from that same former employer; and a two-year recusal
with respect to that former employer, under Pledge paragraph 2, from the date of her
appointment.

Specific Recusals under Paragraph 2 of the Pledge are Not Required to be Memorialized in an
Appointee’s Ethics Agreement.

Executive Order 13490 does not require recusals under paragraph 2 of the Pledge to be
addressed specifically in an appointee’s ethics agreement, unlike recusals under paragraph 3 of

8 See definition of “covered relationship” at 5 C.F.R. § 2635.502(b)(1).

° Compare Exec. Order No. 13490, sec. 2(h)(definition broader than post-employment regulation); with 5 C.F.R.
8§ 2635.502(b)(3)(defining particular matter involving specific parties solely by reference to post-employment
regulations).
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the Pledge. See Exec. Order No. 13490 sec. 4(a)."° However, if an appointee will have a written
ethics agreement addressing other commitments, OGE requires that the following language be
inserted in that written ethics agreement in order to ensure that the appointee is aware of her
commitments and restrictions under both her ethics agreement and the Pledge.

Finally, I understand that as an appointee | am required to sign the Ethics Pledge
(Exec. Order No. 13490) and that I will be bound by the requirements and
restrictions therein in addition to the commitments | have made in this and any
other ethics agreement.

Written ethics agreements will continue to address section 2635.502 and 2635.503 issues
separately using the model provisions from OGE’s “Guide to Drafting Ethics Agreements for
PAS Nominees.” Thus, regardless of paragraph 2 of the Pledge, the one-year “covered
relationship” under the OGE impartiality rule remains in effect and may require an appointee to
recuse from certain matters, even if the Pledge does not extend the recusal for an additional year.
See 5 C.F.R. § 2635.502(b)(1)(iv).

The Pledge and Impartiality Regulations Waiver Provisions

Designated Agency Ethics Officials have been designated to exercise the waiver
authority for the Ethics Pledge, under section 3 of Executive Order 13490, in addition to their
existing role in the issuance of impartiality waivers and authorizations. DAEOgram DO-09-008;
5 C.F.R. 88 2635.502(d), 2635.503(c). Generally, it is expected that waivers of the various
requirements of the Pledge will be granted sparingly. See OGE DAEOgram DO-09-008.
Although paragraph 2 clearly adds new limits on the revolving door, those limits are not intended
to bar the use of qualified appointees who have relevant private sector experience in their fields
of expertise. Therefore, at least where the lobbyist restrictions of paragraph 3 of the Pledge are
not implicated, OGE expects that DAEOs will exercise the waiver authority for paragraph 2 in a
manner that reasonably meets the needs of their agencies. In this regard, DAEOs already have
significant experience in determining whether authorizations under 5 C.F.R. § 2635.502(d) are
justified, and DAEOs should use similar good judgment in decisions about whether to waive
paragraph 2 of the Pledge. Of course, any such waiver decisions still must be made in
consultation with the Counsel to the President. Exec. Order No. 13490, sec. 3. Additional
details on the standards for issuing a waiver of provisions of Pledge paragraph 2, as well as on
issues related to the interaction of the waiver provisions of the impartiality regulations and
relevant paragraphs of the Pledge, are reserved for future guidance.

19 An ethics agreement is defined as “any oral or written promise by a reporting individual to undertake specific
actions in order to alleviate an actual or apparent conflict of interest,” such as recusal from participation in a
particular matter, divestiture of a financial interest, resignation from a position, or procurement of a waiver.
5 C.F.R. § 2634.802.



ATTACHMENT 1

OGE developed the following table as a quick reference tool to highlight the main differences between
paragraph 2 of the Pledge and existing impartiality regulations. It is not intended to be a substitute for
thorough analysis, but we hope you find it useful.

5 C.F.R. § 2635.502

5 C.F.R. § 2635.503

Paragraph 2 of the Pledge

Relationship: | Former Any person which the | Any person which the | Two years prior to the date of

Employer | employee served, employee served as an | his or her appointment served
within the last year, as | officer, director, as an employee, officer,
an officer, director, trustee, general director, trustee, or general
trustee, general partner, agent, partner; contractor and
partner, agent, attorney, consultant, consultant omitted from list
attorney, consultant, contractor, or (although consultant added
contractor, or employee; no below under former client); is
employee; no exclusion for not a former employer if
exclusion for governmental entities | governmental entity
governmental entities | (other than Federal)
(other than Federal)

Former Clients of attorney, Clients of attorney, Two years prior to date of

Client agent, consultant, agent, consultant, appointment served as an
or contractor or contractor agent, attorney, or consultant.
covered same way as | covered same way as Is not former client if:
former employer, former employer, e Only provided
under 5 C.F.R. under 5 C.F.R. speech/similar appearance
§ 2635.502(b)(1)(iv) | § 2635.503(b)(2) (including de minimis

consulting)

e Only provided contracting
services other than as
agent, attorney, or
consultant

e Served governmental entity

Business In addition to former No equivalent concept | No equivalent concept
and employers/ clients
Personal/ | discussed above,
Covered includes various
Relation- | current business and
ship personal relationships,
as listed in 5 C.F.R.
8§ 2635.502(b)(1)
Prohibition: May not Reasonable person Extraordinary Includes communication by
participate | with knowledge of payment from former | former employer or former
in facts would question employer client unless matter of general
particular | impartiality applicability or non-particular
matter matter and open to all
involving interested parties
specific
parties if:
Length of 1 year from the end of | 2 years from date of 2 years from date of
recusal: service receipt of payment appointment






